Deutsche Bank
Global Equities

Global Market Structure – Europe
Execution Excellence
June 15, 2017

MiFID II: What is new for the buy side?
Trade and Transaction Reporting
Topic 1, Update 1

Newly inserted text is underlined.
Level 1 offered little clarity around trade reporting obligations for firms trading on 3rd country
venues. Recent ESMA opinion provides the criteria they will use to determine comparable 3rd
country trading venues for the purposes of post trade transparency; in turn carving out the
apparent trade reporting obligations for investment firms trading on such venues.
This document incorporates changes pursuant to ESMA’s opinion and replaces previously
published document on Topic 1.

Transaction Reporting
What is new here for buy side?
Buy side institutions that perform investment services or activities will find their transaction
reporting obligations become more onerous as reporting requirements will be significantly
expanded both in terms of required fields and the types of instruments in scope.These additional
details would also include confidential data such as the details of the investment decision maker.
To avoid sending all this data to each of their brokers many buy side firms are revisiting their
transaction reporting arrangements with a working assumption is that instead of reporting via all
their executing brokers they will instead be centralising their reporting via an Approved Reporting
Mechanism (ARM).
Where is the legislation?
The obligation to undertake transaction reporting arises from Article 26(1)1 of MiFIR, which is
supplemented by RTS 22.
Which transactions are covered?
The legislators decided to keep the definition of covered transactions broad with a specific list of
exceptions. Accordingly, the RTS sets out 15 exceptions, including the last addition of ‘collateral
transfers’. As defined in the RTS, transaction means basic purchase and sale but extends to
other forms of acquisition and disposal of reportable instruments. For example for derivative
1 Article 26(1) MiFIR: Investment firms which execute transactions in financial instruments shall report complete and accurate
details of such transactions to the competent authority as quickly as possible, and no later than the close of the following
working day.
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transactions, changes to notional amount are also considered as transactions.
The term also includes simultaneous acquisition and disposal of financial instruments where
there is no change in ownership provided post trade publication is mandatory. All transactions,
whether or not carried out on a venue have to be reported.
What are reportable financial instruments?
Obligations under Article 26(1) are applicable in respect of the following:
— Financial instruments which are admitted to trading or traded on a trading venue (TOTV)
— Financial instruments for which a request for admission to trading has been made
— Financial instruments where the underlying is a financial instrument which is traded on a
trading venue
— Financial instruments where the underlying is an index or a basket composed of instruments,
at least one of which is traded on a venue
What information is required to be reported?
The same data as under MiFID 1 i.e., information pertaining to name, price, quantity, date and
time of the executed transaction is required to be reported. Additionally short sale transactions
have to be flagged.
More data than previous is required in relation to identifying the investment firms, investment
decision makers, execution decision makers and any algorithms involved in the transaction. For
firms this means Legal Entity Identifiers (LEIs), while for individuals identifying data such as date
of birth, passport or national ID numbers are required.
Further details are enumerated in Annex 1, Table 2 of RTS 22.
Who shall report to the competent authority?
The reports may be made to the national competent authority (NCA) by the investment firm itself,
an Approved Reporting Mechanism (ARM) acting on the firms’ behalf, or the trading venue on
which the transactions were executed. While the primary obligation to make complete, timely and
accurate reports to the competent authority is on the investment firm, the ARM / trading venue
will be responsible where the investment firm utilises such services.
A transaction report for each execution must also be supplied to the competent authority of the
most relevant market in terms of liquidity for the instrument traded. The NCAs bear the
responsibility to forward relevant reports.
What is meant by ‘execution’ of transaction?
Given that Article 26(1) places the obligation to report transactions upon the investment firm that
‘executes’, the transaction, it is imperative to examine the scope of the term. The following
activities/ services performed by an investment firm which result in a transaction, will be
construed as ‘execution’ for the purposes of reporting:
—
—
—
—
—

Reception and transmission of orders in relation to one or more financial instruments
Execution of orders on behalf of clients
Making an investment decision in accordance with a discretionary mandate given by a client
Dealing on own account, and
Transfer of financial instruments to or from accounts

Transmission of orders to other investment firms will not be considered ‘execution’ if done in
accordance with the provisions of Article 4 of RTS 22.
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Trade Reporting
What is new here for buy side?
Under MiFID I, parties to an OTC transaction in an equity could mutually decide which party
would make arrangements for trade reporting. In practice this meant that most buy side firms
agreed with their sell side counterparties that the sell side firm would take on the reporting
obligation. However, under MiFID II this option to transfer the onus of reporting by mutual
agreement has been removed. Rules under MiFID II place the obligation to report on the
investment firm that sells the financial instrument when the transaction between two investment
firms relates to instruments traded on a trading venue, but is executed outside the rules of a
trading venue. However, if only the buying firm is a systematic internaliser in the given
instrument, then the obligation to report is on the buying firm. It remains open to the parties to
the trade to agree between themselves that the buyer will arrange for the trade to be reported but
if the buyer breaks that agreement then the strict interpretation is that the agreement between
the parties did not transfer the regulatory responsibility to effect a report and the seller may be in
breach of the regulations. We are unaware neither of any legislative debate or detailed
consultation on this apparent change in the rules nor of any policy desire to change the rules. It
will be for buy side firms, informed by their regulators’ Level 3 guidance, to decide whether there
is a risk in asking their broker to continue with the current arrangements should that broker fail to
effect the report.
The alternative, whereby buy side take on the responsibility of establishing when they have to
initiate the trade report, would require each buy side firm to establish and maintain daily lists of
which brokers are SI in which instruments, then compare this list to their trading activity “as close
to real-time as is technically possible” to ensure that the trade has been reported. This is likely to
require development of complex and expensive new systems all reports relating to trades for
instruments traded on a trading venue, but executed outside the rules of a trading venue, have to
be made public through an Approved Publication Arrangement (APA). Further, the obligation to
publish trade reports under MiFID II has been extended to a wider array of asset classes. Unlike
MiFID I which is limited to equity and similar instruments, MiFID II will be applicable to fixed
income instruments, derivatives and commodities as well.
Where is the legislation?
The obligation on investment firms to report trades relating to instruments traded on a trading
venue but executed outside the rules of a trading venue in near real time is placed by Article
20(1) and 21(1) of MiFIR; supplemented by RTS 1 (for shares, depositary receipts, ETFs,
certificates and other similar financial instruments) and 2 (for derivatives).
What are the rules?
Investment firms have to publish the price, volume and time of the transactions to facilitate price
discovery and transparency as well as assisting firms’ in fulfilment of their best execution
obligations.
Transactions in shares, depositary receipts, ETFs and other similar financial instruments traded
on a venue are covered. Whether or not such transactions are concluded on a trading venue,
they have to be reported. Transactions concluded under the rules of a trading venue will be
reported by market operators and transactions concluded by investment firms outside a trading
venue have to be reported by them through an APA.
Transactions in respect of which the competent authorities have authorised deferred publication
will not be required to comply with ‘real time’ publication requirements. Deferred publication is
granted on the basis of the size and type of the transaction and may also be sought in respect of
transactions concluded outside trading venues.
What changes are there to the flagging of trade types?
A flag indicating the trade type is included in the report. In theory this allows for those looking at
the resultant data feeds to exclude from their consideration trades that do not directly inform the
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price formation for the instrument. An example would be a trade in a stock resulting from the
exercise of an option where the price is dictated by the strike price of the option rather than
prevailing market conditions. At present the taxonomy that classifies order types makes accurate
identification of price forming trades very hard as there are large buckets of trades making
indistinguishable trades of quite different nature. For example on the “OTC” category there is
data reflecting the information rich trades where a broker has committed capital to a trade but
these are categorised in the same way as “Give-ins” whereby a trade done via one broker is
transferred later in the day at same price to a second broker at the execution price, which has
only coincidental relationship to price of instrument in the market at the time the trade report
prints. In order to address this issue and improve the quality of reporting and data the industry
developed a new taxonomy for trade classification which makes separating price forming from
non pricing forming more achievable. ESMA has adapted that taxonomy and made its own
version. As a result, all trades in equity and equity-related products will have to be flagged by
type in accordance with Article 20(3)(a), read with Annex I Table 4 of RTS 1 (recreated on the
following pages). These flags should help in distinguishing between trades which are determined
by factors linked to the valuation of financial instruments and those which are determined by
other factors.
Will firms have to report in EU those trades concluded on 3rd country venues?
ESMA in their recently published opinion describe the parameters they will use to assess 3rd
country venues for the purposes of post trade transparency. ESMA acknowledge that requiring
EU firms to republish trades executed by them on 3rd country venues does not serve the purpose
of transparency obligations set out in MiFIR - moreover, such a requirement would drive up
compliance costs and hurt their competitiveness.
ESMA state that firms will not be required to publish trades in the EU if such trades are executed
on a venue that has features similar to those common to all EU trading venues. ESMA will
consider a 3rd country venue similar/ comparable if it exhibits the following characteristics:
I) It operates a multilateral system, i.e. a system or facility in which multiple third-party buying and
selling interests in financial instruments are able to interact;
II) It is subject to authorisation in accordance with the legal and supervisory framework of the
third-country;
III) It is subject to supervision and enforcement on an ongoing basis in accordance with the legal
and supervisory framework of the third-country by a competent authority that is a full signatory to
the IOSCO Multilateral Memorandum of Understanding Concerning Consultation and
Cooperation and the Exchange of Information (MMoU); and,
IV) It has a post-trade transparency regime in place which ensures that transactions concluded
on that trading venue are published as soon as possible after the transaction was executed or, in
clearly defined situations, after a deferral period.
ESMA have clarified that they will publish a list of 3rd country venues that meet these
requirements and have invited firms to nominate venues for inclusion. Trades on 3rd country
venues that are not on the list will have to be published in EU by the firm via an APA; as if they
were concluded outside the rules of a trading venue.
ESMA’s determination of such ‘similar’ or ‘comparable’ 3rd country venues for the purposes of
post trade transparency2 is an independent process and the opinion states that it will not
prejudice EC’s equivalence determination of 3rd country venues for share and derivatives trading
obligations. We expect some overlap in the outcomes of the 2 processes; however it will be
interesting to see the extent of it.

2

Articles 20 and 21, MiFIR

Deutsche Bank
Global Equities

Global Market Structure- EMEA
Stephen McGoldrick
stephen.mcgoldrick@db.com
+44(20)754-75552

Gargi Purandare
gargi.purandare@db.com
+44(20)754-15863

Previously published documents in this series:








Topic 2 MiFID II – Systematic Internalisers and Matched Principal Trading
Topic 3 MiFID II – Best Execution
Topic 4, Update 1 MiFID II – Direct Electronic Access and Algorithmic Trading
Topic 5 MiFID II – Research Unbundling
Topic 6 MiFID II – Impact on Non-Equities
An Overview
Directory of Documents

Deutsche Bank
Global Equities
Appendix 1

RTS 1: Annex 1: Table 4: List of flags for the purpose of post-trade transparency
Flag

Flag Name

BENC

Benchmark
transactions

ACTX

NPFT

TNCP

SDIV

LRGS

RFPT

NLIQ

OILQ

Agency cross
transactions

Non-price
forming
transactions
Transactions
not contributing
to the price
discovery
process *
Special
dividend
transaction

Post-trade
large in scale
transaction
Reference price
transaction
Negotiated
transaction in
liquid financial
instruments
Negotiated
transaction in
illiquid financial
instruments

Type of venue
RM/ APA CTP
MTF





















































Description
Transactions executed in reference to a
price that is calculated over multiple time
instances according to a given
benchmark, such as volume-weighted
average price or time-weighted average
price.
Transactions where an investment firm
has brought together clients’ orders with
the purchase and the sale conducted as
one transaction and involving the same
volume and price.
Transactions where the exchange of
financial instruments is determined by
factors other than the current market
valuation of the financial instrument as
listed under Article 13.
Transaction not contributing to the price
discovery process for the purposes of
Article 23 of Regulation (EU) No
600/2014 and as set out in Article 2.
Transactions that are either:
a) executed during the ex-dividend period
where the dividend or other form of
distribution accrues to the buyer instead
of the seller; or
b) executed during the cum-dividend
period where the dividend or other form
of distribution accrues to the seller
instead of the buyer.
Transactions that are large in scale
compared with normal market size for
which deferred publication is permitted
under Article 14.
Transactions which are executed under
systems operating in accordance with
Article 4(1)(a) of Regulation (EU) No
600/2014.
Transactions executed in accordance
with Article 4(1)(b)(i) of Regulation (EU)
No 600/2014.

Transactions executed in accordance
with Article 4(1)(b)(ii) of Regulation (EU)

No 600/2014.
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Flag

Flag Name

PRIC

Negotiated
transaction
subject to
conditions other
than the current
market price
Algorithmic
transaction

ALGO

SIZE

ILQD

RPRI

CANC
AMND
DUPL

Type of venue
RM/ APA CTP
MTF







Description
Transactions executed in accordance
with Article 4(1)(b)(iii) of Regulation (EU)
No 600/2014 and as set out in Article 6.

Transactions executed as a result of an
investment firm engaging in algorithmic



trading as defined in Article 4(1)(39) of
Directive 2014/65/EU.
Transaction
Transactions executed on a systematic
above the
internaliser where the size of the
standard


 incoming order was above the standard
market size
market size as determined in accordance
with Article 11.
Illiquid
Transactions in illiquid instruments as
instrument
determined in accordance with Articles 1
transaction


 to 9 of Commission Delegated Regulation
[MiFIR Level 2] executed on a systematic
internaliser.
Transactions
Transactions executed on a systematic
which have
internaliser with a price improvement in



received price
accordance with Article 15(2) of
improvement
Regulation (EU) No 600/2014.
Cancellation
When a previously published transaction



is cancelled.
Amendment
When a previously published transaction



is amended.
Duplicative
When a transaction is reported to more
trade reports
than one APA in accordance with Article



17(1) of Commission Delegated
Regulation (EU) on [DRSP RTS}
* for the purposes of Article 23 of Regulation (EU) No 600/2014
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Appendix 2
Thresholds for Large in Scale Orders and Deferred Publication
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Disclaimer
IMPORTANT: This electronic communication has been prepared by members of the Market Structure Team within the Equity
Sales and Trading department of the Global Markets Division of Deutsche Bank. References to “we” or “Deutsche Bank” are
in reference to the Market Structure Team. The Market Structure Team provides commentary related to trading and market
structure and is not part of the Research department of Deutsche Bank. The views expressed in this electronic
communication may differ from those expressed by other departments within Deutsche Bank, including the Research
department.
Quantitative models, processes and parameters are subject to amendment, modification, adjustment and correction at
Deutsche Bank’s discretion, and may incorporate Deutsche Bank’s qualitative judgment. Deutsche Bank will from time-to-time
run or update such models at its discretion. Clients are responsible for making their own determination as to the suitability and
appropriateness of such models for their investment objectives.
This document is intended for information purposes only and does not create any legally binding obligations on the part of
Deutsche Bank AG and/or its affiliates (“DB”). Without limitation, this document does not constitute an offer, an invitation to
offer or a recommendation to enter into any transaction. It does not constitute a recommendation or endorsement by DB of any
investment, trading strategy or algorithm and should not be relied upon by you to make a determination as to whether or not to
invest or to use any strategy or algorithm.
When making an investment decision, you should rely solely on any specific final documentation relating to a transaction and
not the summary contained herein. DB is not acting as your legal, financial, tax or accounting adviser or in any other fiduciary
capacity with respect to any proposed transaction mentioned herein. This document does not constitute the provision of
investment advice and is not intended to do so, but is intended to be general information. Any product(s) or proposed
transaction(s) mentioned herein may not be appropriate for all investors and before entering into any transaction you should
take steps to ensure that you fully understand the transaction and have made an independent assessment of the
appropriateness of the transaction in the light of your own objectives, needs and circumstances, including the possible risks
and benefits of entering into such transaction. For general information regarding the nature and risks of the proposed
transaction and types of financial instruments please go to www.globalmarkets.db.com/riskdisclosures. YOU SHOULD ALSO
CONSIDER SEEKING ADVICE FROM YOUR OWN ADVISERS IN MAKING ANY ASSESSMENT ON THE BASIS OF THIS
DOCUMENT. If you decide to enter into a transaction with DB, you do so in reliance on your own judgment. The information
contained in this document is based on material we believe to be reliable; however, we do not represent that it is accurate,
current, complete, or error free. Assumptions, estimates and opinions contained in this document constitute our judgment as of
the date of the document and are subject to change without notice. Any projections are based on a number of assumptions as
to market conditions and there can be no guarantee that any projected results will be achieved. Past performance does not
guarantee or predict future results. This material was prepared by a Sales or Trading function within DB, and was not produced,
reviewed or edited by the Research Department. Any opinions expressed herein may differ from the opinions expressed by
other DB departments including the Research Department. Sales and Trading functions are subject to additional potential
conflicts of interest which the Research Department does not face. DB may engage in transactions in a manner inconsistent
with the views discussed herein. DB trades or may trade as principal in the instruments (or related derivatives), and may have
proprietary positions in the instruments (or related derivatives) discussed herein. DB may make a market in the instruments (or
related derivatives) discussed herein. Sales and Trading personnel are compensated in part based on the volume of
transactions effected by them. DB seeks to transact business on an arm’s length basis with sophisticated investors capable of
independently evaluating the merits and risks of each transaction, with investors who make their own decisions regarding those
transactions. The distribution of this document and availability of these products and services in certain jurisdictions may be
restricted by law. You may not distribute this document, in whole or in part, without our express written permission. DB
SPECIFICALLY DISCLAIMS ALL LIABILITY FOR ANY DIRECT, INDIRECT, CONSEQUENTIAL OR OTHER LOSSES OR
DAMAGES INCLUDING LOSS OF PROFITS INCURRED BY YOU OR ANY THIRD PARTY THAT MAY ARISE FROM ANY
RELIANCE ON THIS DOCUMENT OR FOR THE RELIABILITY, ACCURACY, COMPLETENESS OR TIMELINESS THEREOF.
Deutsche Bank AG (“the Bank”) is a joint stock corporation incorporated with limited liability in the Federal Republic of
Germany. It is registered in the Commercial Register of the District Court, Frankfurt am Main under number HRB 30 000.
The Bank is authorised under German Banking Law (competent authorities: European Central Bank and the BaFin, Germany’s
Federal Financial Supervisory Authority) and, in the United Kingdom, by the Prudential Regulation Authority. It is subject to
supervision by the European Central Bank and by the BaFin, and is subject to limited regulation in the United Kingdom by the
Financial Conduct Authority and the Prudential Regulation Authority. Details about the extent of the Bank’s authorisation and
regulation by the Prudential Regulation Authority, and its regulation by the Financial Conduct Authority, are available from the
Bank on request.
The Bank is registered as a foreign company in the register of companies for England and Wales (registration number
FC007615).
Under its European Passport, the Bank carries on banking and investment services in the United Kingdom through Deutsche
Bank AG, London Branch (“London Branch”) and is also authorised to provide such services into the United Kingdom from
Germany and from its other EEA branches.
Deutsche Bank AG, London Branch is registered as a branch in the register of companies for England and Wales (registration
number BR000005). Its registered address is Winchester House, 1 Great Winchester Street, London EC2N 2DB.
In addition to its above authorisations, the Bank is authorised by the Financial Conduct Authority to carry on investment
services in precious metals.
London Branch is listed as a member firm of the London Stock Exchange.

